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proposed

natural

and
m

an-m
ade

features.
2.

If
the

real
estate

is
presently

under
A

greem
ent

of
Sale,

attach
a

copy
of

the
A

greem
ent.
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the
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the
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of the
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concerns.
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463

P
hone(s)

-
fez

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

484
A

U
T

R
O

IU
Z

E
D

1
E

P
R

E
S

E
N

T
A

T
h
T

E
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

4
8
5

T
itle _

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

486
C

O
IV

JPA
rW

-

467
Seller

has
received

the
C

om
9m

nor
N

otice,
w

here
applicable,

as
adopted

by
the

State
R

eal
E

state
C

om
m

ission
at

49
Pa.

C
odc

§
3
5
3
3
6
.

488
S

ellerhas
received

a
statem

ent o
f Sellei’s

estim
ated

d
o
s
in

g
c
o
s
ts

b
e
f
o
r
e

s
ig

n
in

g
th

is
A

g
re

e
m

e
n
t.

489
V

O
L

U
N

T
A

R
Y

T
R

A
N

S
F

E
R

O
F

C
O

R
P

O
R

A
T

E
A

S
S

E
tS

(If
applicable):

T
he

undersigned
acknow

ledges
that

he/she
is

authorized
by

490
the

B
oard

o
f

D
ire

e
ts

to
s
ig

n
this

A
greem

ent
on

behalf
of

the
Seller

corporation
and

that
this

s
a
te

d
o
e
s

n
o
t

c
o
n
s
titu

te
a

s
a
le

,
lease1

o
r

491
exchange

o
f

all
or

substantially
all

the
property

m
id

a
s
s
e
ts

of
the

corporation,
such

as
w

ould
require

the
autho±

atlon
or

consent
o
f

the

492
shareholders

pursuant
t

1
P

.S
.

§1311.

493
S

E
L

L
E

R
4

‘Z
%

D
A

T
E

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

C
a
a
ilio

.IN
m

.
-/

/
/

494
M

ailing
A

ddro
/

495
P

hone(s) -
fax _

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

E
m

ail

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

496
S

E
IJ

R
-

D
A

T
E _
_
_
_
_
_
_

497
M

ailiugA
ddress

496
P

hone(s)

499
S

E
L

L
E

R

_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_
_

D
A

T
E _
_
_
_
_
_
_

A
SC

P
ag

e9
o
f9

P
ro&

jcedw
tth

2tpFocm
®

b
y
z
Jp

to
x

18070 ifle
M

te
R

odd. ‘rsa-,
M

ih
tg

an
8

o
2

5
s.sia

!.q
e
ia

sg
m

454
455
456
457
458
459
460
461
462
463
4
4

465
466
467
468
469
470
471

/
1
7
/

E
m

ail

E
m

ail

500
501
502
503
504

M
ailing

A
ddress

-

P
hone(s)

-

Fax
—

A
IJT

R
O

R
rZ

E
D

R
E

P
R

E
S

E
N

T
A

T
IV

E
T

itle
-

C
O

M
P

A
N

Y

E
m

ail

M
atador-C

asitio



Edw
ard

J.
Lentz

Joseph
A.F

ipatrick,
Jr.

Joseph
A.

B
ubba

T
im

othy
D.C

harlesw
orth

D
ouglas

J.Sm
illie”

Em
il

W
.

K
antran

-L
and

C
o.,

L
L

C
Joseph

5. D
A

m
ico,Jr.”

2005
C

ity
L

ine
R

oad,
Suite

106
M

ichael
R.N

esfeder
B

ethlehem
,

PA
18017

:atherine
E.N.D

utso
A

pplicant

lane
P.

Long

Erich
J.

Schock

am
es

A.
B

artholom
ew

acob
M

. Sitm
an”

teven
T.Boell

R
e:

oshua
A.G

ildea

4arie
K.

M
cC

onnell*

nthony
S.R

achuba,
G

entlem
en:

EsrI
H.

K
line

hom
as

J. Schlegel*
m

atter.
arbara

Z
icherm

ant

,laraleen
D.Shields

bigail
M

.
M

artin

olin
J.

K
eefet

iretchen
C.G

eisser

enneth
R.C

harette
/vlm

laIloryJ.
Sw

eeney”
E

nclosure
eronica

M
.

D
eA

ngelo
cc:

A
lso

adm
itted

in
N

ew
Y

ork
\lss

adm
itted

in
N

ew
Jersey

R
egistered

PatentA
ttorney

F
IT

Z
P

A
T

R
IC

K
L

E
N

T
Z

&
B

U
B

B
A

A
T

T
O

R
N

E
Y

S
A

T
L

A
W

F
IT

Z
P

A
T

R
IC

K
L

E
N

T
Z

&
B

U
B

B
A

,
P

.C
.

4001
S

C
H

O
O

L
H

O
U

S
E

LA
N

ES
P

0
B

O
X

219
C

E
N

T
E

R
V

A
L

L
E

Y
,

PA
18034-0219

S
T

A
B

L
E

R
C

O
R

P
O

R
A

T
E

C
E

N
T

E
R

P
H

O
N

E
:

6
1

0
-7

9
7

-9
0

0
0

F
A

X
:

6
1

0
-7

9
7

-6
6

6
3

W
W

W
.F

L
B

L
A

W
.C

O
M

eschock@
flblaw

.com
D

irect
D

ial:
610-797-9000

ext
355

A
ugust

5, 2016

Jam
es

C
.

K
ellar

1927-2002

D
ouglas

Panzer”
O

f
C

ounsel
Intellectual

P
roperty

Law

A
lbertina

D
.

C
om

bardi”
K

athleen
M

.
M

ills
O

fCounsel

D
ennis

B
enner,

E
squire

2005
C

ity
L

ine
R

oad,
Suite

106
B

ethlehem
,

PA
18017

A
ttorney

for
A

pplicant

C
ity

o
fB

ethlehem
Z

oning
H

earing
B

oard
124-128

W
.U

nion
B

oulevard
and

114
Spruce

Street

E
nclosed

please
find

a
copy

ofthe
N

otice
and

D
ecision

ofthe
B

oard
in

the
above

V
ery

truly
yours,

l
L

L
4.

?L
J%

‘V

E
rich

J.
Schock

Z
oning

O
fficer,

C
ity

of
B

ethlehem
(w

/encl.,
via

e-m
ail)

C
ity

o
fB

ethlehem
Z

oning
H

earing
B

oard
(w

lencl.,
via

e-m
ail)



B
E

F
O

R
E

T
H

E
Z

O
N

IN
G

H
E

A
R

IN
G

B
O

A
R

D
O

F
T

H
E

C
IT

Y
O

F
B

E
T

H
L

E
H

E
M

,
P

E
N

N
S

Y
L

V
A

N
IA

N
o
rth

am
p
to

n
C

ounty
D

ivision

A
ppeal

&
A

pplication
of

)
D

ated:
A

ugust
5,

2016
B

-L
and

C
o.,

L
L

C
,

)
A

pplicant
)

R
e:

124-128
W

.
U

nion
B

lvd,
)

114
S

pruce
S

treet

N
O

T
IC

E
O

F
R

IG
H

T
O

F
A

P
P

E
A

L
O

F
A

G
G

R
IE

V
E

D
P

A
R

T
Y

Y
ou

have
the

right
to

appeal
this

D
ecision

if
you

are
an

“aggrieved
party”

under
the

P
ennsylvania

M
unicipalities

Planning
C

ode.
Y

ou
m

ust
appeal

to
the

C
ourt

of
C

om
m

on
Pleas

of
the

C
ounty

in
w

hich
the

subject
property

is
situated.

T
he

C
ity

of
B

ethlehem
is

located
partly

in
N

ortham
pton

C
ounty

and
partly

in
L

ehigh
C

ounty.

In
order

to
properly

file
an

appeal,
you

should
seek

the
advice

of
a

law
yer.

Please
note

that
neither

the
Z

oning
O

fficer
nor

the
Z

oning
B

oard
Solicitor

is
perm

itted
to

give
you

legal
advice.

PL
E

A
SE

D
O

N
O

T
C

A
L

L
T

H
IS

O
FFIC

E
.

Y
ou

m
ust

file
your

appeal
in

w
riting

w
ithin

thirty
(30)

calendar
days

of
the

date
ofthis

D
ecision

or
your

right to
such

an
appeal

is
lost.

Y
O

U
R

A
P

P
E

A
L

P
E

R
IO

D
B

E
G

IN
S

A
ugust

5,2016
(D

ate
of

M
ailing

this
D

ecision)



B
E

F
O

R
E

T
H

E
Z

O
N

IN
G

H
E

A
R

IN
G

B
O

A
R

D
O

F
T

H
E

C
IT

Y
O

F
B

E
T

H
L

E
H

E
M

,
P

E
N

N
S

Y
L

V
A

N
IA

N
ortham

pton
C

ounty
D

ivision

A
ppeal

&
A

pplication
of

)
D

ated:
A

ugust
5,2016

B
-L

and
C

o.,
L

L
C

,
)

A
pplicant

)
R

e:
124-128

W
.

U
nion

B
lvd,

)
114

S
pruce

S
treet

D
E

C
IS

IO
N

I.
P

relim
inary

M
atters

A
public

hearing
w

as
held

on
June

22,
2016,

at
6:00

PM
before

the
Z

oning
H

earing
B

oard

ofthe
C

ity
of

B
ethlehem

regarding
A

pplicant’s
request

for
a

special
exception

and/or
a

variance.

A
.

P
arties.

1.
A

pplicants:
3-L

and
C

o.,
L

L
C

appeared
and

had
standing

as
the

ow
ners

o
f

the

subject
property.

D
ennis

E.
B

enner,
E

squire,
represented

A
pplicant.

2.
Z

oning
H

earing
B

oard:
T

he
B

oard
com

prised
G

us
L

oupos
(C

hairm
an),

W
illiam

Fitzpatrick
and

Jam
es

H
.

Schantz.
(L

inda
Shay

G
ardner

and
M

ichael
Santanasto

recused

them
selves.)

T
he

Z
oning

O
fficer

w
as

Suzanne
B

orzak.
E

rich
J.

Schock
of

F
itzpatrick

L
entz

&

B
ubba,

P.C
.,

represented
the

Z
oning

H
earing

B
oard

as
its

Solicitor.

3.
P

rotestant(s)
/

Interested
Parties:

T
he

O
ld

B
rew

ery
T

avern,
the

ow
ner

o
f

the

adjacent
property,

appeared
at

the
public

hearing,
through

its
counsel,

C
hristopher

T.
S

padoni,

E
squire.B

.
N

otice

N
otice

of
the

hearing
w

as
given

by
public

advertisem
ent,

posting
of

the
Property

and

regular
m

ail
to

neighboring
property

ow
ners

pursuant
to

the
applicable

provisions
of

the



Pennsylvania
M

unicipalities
P

lanning
C

ode,1
the

Z
oning

O
rdinance

of
the

C
ity

of
B

ethlehem
2

and
the

rules
of the

B
oard.3

C
.

P
ro

p
erty

T
he

subject
property

consists
of

contiguous
tw

o
(2

)
parcels

of
land

located
at

124-128
W

.

U
nion

B
oulevard

and
114

S
pruce

S
treet,

located
in

the
N

ortham
pton

C
ounty

portion
ofthe

C
ity

ofB
ethlehem

(collectively,
the

“Property”).

II.
A

pplicable
L

aw

T
he

B
oard

considered
the

case
under

the
follow

ing
statutory

authority,
as

w
ell

as
under

applicable
reported

decisions
ofthe

appellate
courts

in
Pennsylvania:

1.
The

C
ocflfIed

Z
oning

O
rdinance

o
f

the
C

ity
of

B
ethlehem

,
O

rdinance
N

o.
2210,

effective
Septem

ber
25,

1970,
as

am
ended

(hereinafter,
the

“Z
oning

O
rdinance”).

2.
The

P
ennsylvania

M
unicipalities

P
lanning

C
ode,

53
P.S.

§
10101,

et
seq.,

as

reenacted
1988,

D
ec

21.
P.L

.
1329,N

o
170,

§2
(hereinafter,

the
“M

PC
”).

M
PC

§
10908(1)

provides
that

“[p]ubllc
notice

shall
be

given
and

w
ritten

notice
shall

be
given

to
the

applicant,
the

zoning
officer,

such
other

persons
as

the
governing

body
shall

designate
by

ordinance
and

to
any

person
w

ho
has

m
ade

tim
ely

request
for

sam
e.

W
ritten

notices
shall

be
given

at
such

tim
e

and
in

such
m

anner
as

shall
be

prescribed
by

ordinance
or,

in
the

absence
of

ordinance
provisions,

by
rules

o
f

the
board.

In
addition

to
the

w
ritten

notice
provided

herein,
w

ritten
notice

ofsaid
hearing

shall
be

conspicuously
posted

on
the

affected
tract

of
land

at
least

one
w

eek
prior

to
the

hearing,”

2
A

rticle
1325.04(a)

N
otice

ofH
earings.

(a)
U

pon
filing

w
ith

the
B

oard
for

an
application

for
a

special
exception,

variance
or

other
appeal

under
this

O
rdinance,

the
B

oard
shall

determ
ine

a
place

and
a

reasonable
tim

e,
and

the
C

ity
shall

give
notice

as
follow

s:
(1)

T
he

C
ity

shall
publish

a
public

notice
describing

the
location

of
the

building
or

lot
and

the
general

nature
of

the
m

atter
involved

in
a

new
spaper

of
general

circulation
in

the
C

ity
in

conform
ance

w
ith

the
M

unicipalities
Planning

C
ode.

(2)
T

he
C

ity
shall

give
w

ritten
notice

to
the

applicant
and

persons
w

ho
have

m
ade

a
tim

ely
request

for
notice

of
such

hearing.
In

addition,
notice

shall
be

provided
to

those
persons

w
hose

properties
adjoin

the
property

in
question,

and
to

the
C

ity
Planning

C
om

m
ission.

Such
notice

should
be

sent
at

least
7

days
prior

to
the

hearing.
(3)

T
he

C
ity

shall
provide

w
ritten

notice
to

the
last

know
n

address
o
f

the
prim

ary
ow

ner
of

lots
w

ithin
300

feet
of

the
subject

lot,
unless

the
application

only
involves

a
dim

ensional
variance

on
an

ow
ner

occupied
single

fam
ily

dw
elling

unit
or

its
accessory

structure,
failure

of
a

person(s)
to

receive
such

notice
shall

not
be

grounds
for

an
appeal,

provided
that

a
good

faith
effort

w
as

m
ade

to
provide

such
notice.

T
he

custom
and

practice
in

the
C

ity
of

B
ethlehem

is
for

the
Z

oning
O

fficer
to

place
the

notice
in

the
new

spaper
and

to
send

w
ritten

notice
to

interested
parties

by
regular

m
ail.

T
he

A
pplicant

is
given

a
fluorescent

sign
by

the
Z

oning
O

fficer
at

the
tim

e
the

A
pplication

is
filed

and
the

fee
paid,

and
the

A
pplicant

is
instructed

to
conspicuously

post
the

property
w

ith
the

sign
giving

notice
of

the
particulars

of
the

hearing
at

least
seven

(7)
days

prior
to

the
hearing.

2



III.
N

ature
of

R
elief

S
ought

A
pplicant

sought
the

follow
ing

relief:

(a)
a

variance
from

§1305.01(a)
requiring

that
m

ulti-fam
ily

dw
ellings

in
the

C
L

Z
oning

D
istrict

m
ust

be
above

a
first-floor

com
m

ercial
use;

(5)
a

dim
ensional

variance
from

§1306.01(b)(2)
/

§1306.01(a)(4)
to

have
499

SF
of

lot
area

per
unit

dw
ellings

w
here

1,200
SF

is
required;

(c)
a

dim
ensional

variance
from

§ 1323.04
to

construct
three

additional
stories

onto
an

existing,
non-conform

ing
2-story

building,
w

hich
is

an
increase

ofover
50%

;
and

(d)
a

dim
ensional

variance
from

§1306.01(b)(2)
/

§1306.01(a)(4)
to

the
side

and
rear

setback
line

to
keep

the
setbacks

ofthe
addition

identical
to

the
setbacks

of
the

existing
building.

IV
.

E
vidence

R
eceived

by
the

B
oard

In
addition

to
testim

onial
evidence

received
by

the
B

oard
from

A
pplicant,the

neighbor

and
the

Z
oning

O
fficer,

the
B

oard
adm

itted
the

follow
ing

E
xhibits:

A
pplication

and
its

attachm
ents.

E
xhibit

A
-i:

A
erial/m

ap
E

xhibitA
-2:

Photographs
E

xhibit
A

-3:
Site

Plan
E

xhibitA
-4:

A
dditional

Plan
and

L
etter

of
Support

V
.

F
indings

of
F

act

1.
T

he
Property

consists
of

16,466
SF

and
is

located
in

the
C

L
-C

om
m

ercial
Z

oning

D
istrict.2.

T
he

ow
ner

of the
P

roperty
is

B
-L

and
C

o.,
L

L
C

.

3.
T

he
P

roperty
currently

contains
a

tw
o-story

building
used

as
a

w
arehouse/storage

facility.4.
T

he
existing

structure
is

in
disrepair.

T
o

the
extent

the
w

arehouse
use

is
being

3



conducted
on

the
Property,

it
is

an
existing

law
ful

nonconform
ity.

5.
A

pplicant
proposes

to
redevelop

the
P

roperty
and

construct
a

33-unit
m

ulti-fam
ily

dw
elling

that w
ould

set
atop

a
tw

o-level
parking

structure.

6.
T

he
footprint

of
the

building
is

11,134
S

f,
and

each
of

the
five

floors
w

ill
have

that
sam

e
floor

area.

7.
B

ased
upon

33
units,

the
project

w
ill

have
only

499
SF

per
dw

elling
unit.

8.
T

he
Z

oning
O

rdinance
requires

1,200
S

f
ofland

per
dw

elling
unit.

9.
T

o
be

com
pliant,

there
could

only
be

a
m

axim
um

of
13

units.

10.
R

enovating
for

13
reasonably-sized

units
is

infeasible,
and

due
to

the
grades

results
in

a
lim

ited
addition

w
ithoutw

indow
s

for
nearly

half
ofthe

units.

11.
B

y
providing

33
units,

A
pplicant

creates
a

project
that

feasibly
supports

construction
ofthe

parking
structure

atthe
base.

12.
T

he
project

w
ill

provide
all

required
parking

on
site.

13.
T

he
project

incorporates
the

existing
structure

in
its

design
by

creating
access

to

the
parking

from
W

est
U

nion
B

oulevard
for

one
level

and
from

Spruce
Street

for
the

other.

14.
T

he
building

w
ill

observe
the

m
axim

um
height

perm
itted

in
the

C
L

Z
oning

D
istrict.15.

T
he

project
enables

the
developer

to
rehabilitate

the
Property

and
re-use

the

building.16.
A

djacent
to

the
P

roperty
is

T
he

O
ld

B
rew

ery
T

avern
(“O

B
T

”)
to

the
east

and
an

abandoned
5-story

factory
to

the
north.

N
earby

are
a

m
ulti-fam

ily
residential

structure
and

a
m

ix

ofattached
and

detached
residences.

17.
T

he
project

received
the

support
ofthe

D
ow

ntow
n

B
ethlehem

.
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18.
T

here
is

no
prior

com
m

ercial
use

of the
Property.

19.
T

here
is

a
lim

ited
need

for
the

first
floor

com
m

ercial
use

in
this

location.
T

here
is

a
viable

m
arket

for
residential

apartm
ents

in
this

area.

20.
T

he
building

is
nonconform

ing
as

to
its

setbacks.
T

o
m

eet
the

setbacks
w

ould

require
razing

the
structure.

21.
U

sing
the

sam
e

setbacks
for

the
addition

is
structurally

appropriate.

22.
R

enovations
for

the
project

w
ill

exceed
$5.5M

.

23.
M

ost
units

w
ill

have
balconies

but
none

w
ill

directly
abutthe

O
B

T
.

24.
T

he
building

has
been

substantially
vacant

for
ten

(10)
years.

V
I.

A
nalysis

of
L

aw

A
pplicant

is
the

ow
ner

of
the

Property,
know

n
as

124-128
W

.
U

nion
B

oulevard
and

114

Spruce
Street

in
the

C
ity

of
B

ethlehem
,

N
ortham

pton
C

ounty,
Pennsylvania.

T
he

Property

currently
contains

a
tw

o-story
building

used
for

industrial
w

arehousing/storage.
A

pplicant

proposes
to

use
the

P
roperty

as
a

33-unit
m

ulti-fam
ily

dw
elling.

T
he

P
roperty

is
located

in
the

C
L

-C
om

m
ercial

Z
oning

D
istrict,

w
here

the
business

use
is

not
allow

ed.

A
pplicant

requested
several

variances
from

the
Z

oning
O

rdinance,
prim

arily
dim

ensional,

although
the

variance
from

§ 1305.01(a)
is

unique.
It

is
not

a
true

use
variance,

since
m

ulti-fam
ily

residential
use

is
perm

itted
in

the
C

L
Z

oning
D

istrict
but

instead
A

pplicant
asks

relief
to

not

create
the

required
com

m
ercial

use
on

the
first

floor.

T
he

grant
ofa

variance
is

pursuant
to

§ 1302.96
ofthe

Z
oning

O
rdinance.

1302.96
V

ariance

A
m

odification
of

the
regulations

of
this

O
rdinance,

granted
on

grounds
of

exceptional
difficulties

or
unnecessary

hardship,
not

self-im
posed,

pursuant
to

the
provisions

of
A

rticle
1325

of
this

Z
oning

O
rdinance,

and
the

law
s

of
the

State
of

P
ennsylvania.
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T
he

Z
oning

O
rdinance

provides
specific

criteria
that

the
Z

oning
H

earing
B

oard
m

ust

address
in

relation
to

the
approval

or
denial

of
a

variance
request:

1325.06
P

ow
ers

and
D

uties
—

V
ariances

(a)
U

pon
appeal

from
a

decision
by

the
Z

oning
O

fficer,
the

Z
oning

H
earing

B
oard

shall
have

the
pow

er
to

vary
or

adapt
the

strict
application

of
any

of
the

requirem
ents

of
this

O
rdinance

in
the

case
of

exceptionally
irregular,

narrow
,

shallow
,

or
steep

lots,
or

other
exceptional

physical
conditions

w
hereby

such
strict

application
w

ould
result

in
practical

difficulty
and

unnecessary
hardship

depriving
the

ow
ner

of
the

reasonable
use

of
land

or
building

involved,
but

in
no

other
case.

(b)
In

general,
the

pow
er

to
authorize

a
variance

from
the

term
s

of
this

O
rdinance

shall
be

sparingly
exercised

and
only

under
peculiar

and
exceptional

circum
stances.

(c)
N

o
variance

in
the

strict
application

of
the

provisions
of

this
O

rdinance
shall

be
granted

by
the

B
oard

unless
the

B
oard

finds
that

all
the

below
requirem

ents
and

standards
are

satisfied.
T

he
applicant

m
ust

prove
that

the
variance

w
ill

not
be

contrary
to

the
public

interest
and

that
practical

difficulty
and

unnecessary
hardship

w
ill

result
if

it
is

not
granted.

In
particular,

the
applicant

shall
establish

and
substantiate

his
appeal

to
prove

that
the

appeal
for

the
variance

is
in

conform
ance

w
ith

the
requirem

ents
and

standards
listed

below
:

(1)
T

hat
the

granting
of

the
variance

shall
be

in
harm

ony
w

ith
the

general
purpose

and
intent

of
this

O
rdinance,

and
shall

not
be

injurious
to

the
neighborhood

or
otherw

ise
detrim

ental
to

the
public

w
elfare.

(2)
T

hat
the

granting
o

f
the

variance
w

ill
not

perm
it

the
establishm

ent
w

ithin
a

D
istrict

of
any

use
w

hich
is

not
perm

itted
in

that
D

istrict.

(3)
T

here
m

ust
be

proof
of

unique
circum

stances:
T

here
are

special
circum

stances
or

conditions,
fully

described
in

the
findings,

applying
to

the
land

or
building

for
w

hich
the

variance
is

sought,
w

hich
circum

stances
or

conditions
are

peculiar
to

such
land

or
buildings

and
do

not
apply

generally
to

land
or

buildings
in

the
neighborhood,

and
that

said
circum

stances
or

conditions
are

such
that

the
strict

application
of

the
provisions

of
this

O
rdinance

w
ould

deprive
the

applicant
of

the
reasonable

use
of

such
land

or
building.
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(4)
T

here
m

ust
be

proof
of

unnecessary
hardship:

If
the

hardship
is

general,
that

is,
shared

by
neighboring

property,
relief

can
be

properly
obtained

only
by

legislative
action

or
by

court
review

of
an

attack
on

the
validity

ofthe
O

rdinance.

(5)
T

hat
the

granting
of

the
variance

is
necessary

for
the

reasonable
use

of
the

land
or

building
and

that
the

variance
as

granted
by

the
B

oard
is

the
m

inim
um

variance
that

w
ill

accom
plish

this
purpose.

It
is

not
sufficient

proof
of

hardship
to

show
that

greater
profit

w
ould

result
if

the
variance

w
ere

aw
arded.

furtherm
ore,

hardship
com

plained
of

cannot
be

self-created;
it

cannot
be

claim
ed

by
one

w
ho

purchased
w

ith
or

w
ithout

know
ledge

of
restrictions,

it
m

ust
result

from
the

application
of

the
O

rdinance;
it

m
ust

be
suffered

directly
by

the
property

in
question;

and
evidence

of
variance

granted
under

sim
ilar

circum
stances

shall
not

be
considered.

T
here

is
a

m
ultitude

of
decisions

ofthe
various

courts
in

the
C

om
m

onw
ealth

dealing
w

ith

the
grant

of
a

variance.
It

is
a

general
principle

of
P

ennsylvania
law

that
variances

should
be

granted
only

sparingly
and

only
under

exceptional
circum

stances.
B

otula
v.

Z
oning

H
earing

B
oard

ofA
djustm

ent
o

f the
C

ity
o
fP

ittsburgh,
450

A
.2d

637
(Pa.

C
om

m
w

.
C

t.
1982);

S
chaefer

v.
Z

oning
H

earing
B

oard
ofA

djustm
ent

o
f the

C
ity

o
f P

ittsburgh,
435

A
.2d

289
(Pa.

C
om

m
w

.
C

t.

1981).
A

variance
applicant

m
ust

show
that

unnecessary
hardship

w
ill

result
if

the
variance

is

denied
and

that
the

proposed
use

is
not

contrary
to

the
public

interest.
A

llegheny
W

est
C

ivic

C
ounsel,

Inc.
v.

Z
oning

3d.
ofA

djustm
ent

o
fthe

C
ity

o
f P

ittsburgh,
689

A
.2d

225
(Pa.

1997).

T
he

B
oard

believes
that

A
pplicant

m
et

its
burden

of
proof

for
the

variances.
T

he
P

roperty

contains
an

outdated,
undersized

w
arehouse

building.
A

pplicant
is

a
residential

developer,
w

hich

is
asking

to
expand

and
convert

the
building

on
the

Property
to

a
m

ulti-fam
ily

use.
T

hat
use

is

perm
itted

but
only

in
conjunction

w
ith

a
first-floor

com
m

ercial
use.

A
pplicant

offered
testim

ony

concerning
the

physical
hardships

of
the

Property
that

inhibit
use

of
the

Property
in

conform
ity

w
ith

the
Z

oning
O

rdinance.
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•
T

he
Property

is
only

16,466
S

f
in

area,
w

hich
w

ould
be

atypically
sm

all
for

a
m

odem
w

arehouse.

•
T

here
is

little
outdoor

space
to

create
the

appropriate
w

arehouse
design.

•
T

he
building

on
the

Property
is

in
need

of
significant

renovation
irrespective

of
w

hether
the

use
is

industrial,
com

m
ercial

or
residential

in
nature.

•
T

he
use

for
a

w
arehouse

is
not

a
perm

itted
use

in
the

C
L

D
istrict.

•
T

o
m

eetthe
required

setbacks,
itw

ould
be

necessary
to

raze
the

building.

•
T

he
P

roperty
is

uniquely
situated.

It
is

proxim
ate

to
the

C
ity’s

vibrant
dow

ntow
n,

but
in

an
area

in
flux.

T
he

Property
abuts

an
abandoned

m
anufacturing

building,
is

near
the

highw
ay

and
railroad

trucks
and

is
on

the
edge

ofthe
revitalized

area.

•
T

he
P

roperty
is

located
in

an
area

that
is

m
ixed

in
character,

various
residential

uses,
a

restaurant/bar,
the

abandoned
structure,

and
a

vacant
lot.

R
egarding

the
specific

variances
requested,

the
B

oard
concluded

the
follow

ing:

o
Section

1305.01(a):
M

ulti-fam
ily

residential
use,

even
w

ithout
the

first
floor

com
m

ercial
use,

is
m

ore
consistent

w
ith

the
Z

oning
O

rdinance
than

w
arehousing,

w
hich

is
only

allow
ed

in
the

C
L

D
istrict

as
accessory

to
a

perm
itted

use
and

not
as

a
principal

use.
further,

unlike
the

dow
ntow

n
proper,

w
here

residential
over

top
of

a
business

is
the

norm
,

here
that

type
ofuse

is
in

the
m

inority.
T

he
P

roperty
is

not
in

an
area

ofheavy
foot

traffic.
T

he
evidence,

in
conjunction

w
ith

the
B

oard’s
know

ledge
of the

neighborhoods
in

the
C

ity,
leads

itto
agree

that
the

com
m

ercial
first

floor
should

not
be

required.
o

Section
1306.01(b)(2)

/
1306.01(a)(4):

W
ith

the
expansion

of
the

building,
the

land
area

per
unit

falls
short

of
the

requirem
ent.

A
pplicant

presented
sufficient

evidence
w

hy
the

required
area

is
unnecessary,

in
particular

its
ability

to
provide

on
lot

the
parking

needed
under

the
Z

oning
O

rdinance.
T

he
perm

ission
to

have
additional

units
(w

hich
drives

dow
n

the
lot

area
per

unit)
m

akes
the

project
viable.

o
Section

1323.04:
T

he
building

is
nonconform

ing.
E

ven
if

that
condition

w
ould

have
allow

ed
a

50%
expansion

of
its

floor
area,

the
expansion

exceeds
that.

H
ow

ever,
the

expansion
allow

s
for

off-street
parking

on
the

first
floor.

Further,
the

area
of

the
expansion

is
the

sam
e

footprint
as

the
nonconform

ing
structure

and
is

an
expansion

upw
ard

not
creating

m
ore

lot
coverage.

o
Section

1306.0
1(b)(2)

/
1306.01(a)(4):

Since
the

expansion
is

up,
not

out,
the

expansion
does

not
increase

the
nonconform

ity
of

the
setbacks.

T
he

B
oard

agrees
w

ith
A

pplicant
that

using
the

sam
e

footprint
is

appropriate.

T
he

neighboring
property

ow
ner

appeared
at

the
hearing

and
raised

the
concern

that
a

significant
residential

presence
m

ight
conflict

w
ith

its
restaurant/bar

use
next

door,
in

particular

its
outdoor

patio.
A

pplicant
testified

that
in

a
city,

such
a

com
bination

of
uses

is
typical.

Further,
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none
of

the
balconies

directly
abut

the
outdoor

patio
and

all
are

w
ell

above
it

in
elevation.

H
ow

ever,
as

w
ill

be
noted

in
its

decision,
the

B
oard

did
believe

that
safeguards

in
the

form
of

conditions
to

the
approval

(w
hich

the
law

perm
its

w
hen

granting
a

variance)
are

appropriate.

V
II.

C
onclusions

of
L

aw

1.
A

pplicant
dem

onstrated
thatthe

P
roperty

is
subjectto

unique
circum

stances.

2.
A

pplicant
dem

onstrated
that

physical
conditions

of
the

P
roperty

inhibit
its

use
in

conform
ance

w
ith

the
Z

oning
O

rdinance.

3.
A

pplicant
dem

onstrates
thatthe

reliefw
ill

cause
no

harm
to

the
public

w
elfare.

4.
A

pplicant
dem

onstrated
the

reliefis
the

m
inim

um
requested.
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V
III.

D
ecision

of
the

B
oard

B
ased

u
p

o
n

the
fo

reg
o

in
g

,
b
y

a
3-0

v
o
te,

the
Z

o
n
in

g
H

earin
g

B
o
ard

g
ran

ted
v
arian

ces
to

§
1

3
0

5
.0

1
(a),

§
1

3
0

6
.0

1
(b

)(2
)

/
1
3
0
6
.0

1
(a)(4

)
and

§
1
3
2
3
.0

4
o
f

the
Z

o
n

in
g

O
rd

in
an

ce,
S

U
B

JE
C

T
T

O
the

fo
llo

w
in

g
co

n
d
itio

n
s:

1.
T

o
th

e
fu

llest
ex

ten
t

p
o

ssib
le,

a
b
u
ffer

o
fplantings

an
d

/o
r

a
fen

ce
shall

sep
arate

the
b
u
ild

in
g

fro
m

the
o
u
td

o
o

r
seatin

g
area

on
the

ad
jacen

t
p

ro
p

erty
.

2.
T

h
e

ap
artm

en
ts

n
earest

to
the

o
u

td
o

o
r

area
o
f

the
2

b
ed

ro
o

m
u

n
it

in
the

so
u

th
east

co
rn

er
o
f

each
o
f

flo
o
rs

T
w

o
th

ro
u
g
h

F
o
u
r)

n
eig

h
b

o
rin

g
p

ro
p

erty
sh

all
h
av

e
no

w
in

d
o

w
on

th
e

side
o
f

the
ap

artm
en

t
ad

jacen
t

to
th

e
n

eig
h

b
o

rin
g

p
ro

p
erty

.
(A

ltern
ativ

ely
,

w
in

d
o

w
s

th
at

are
in

o
p

erab
le,

i.e.,
do

n
o
t

o
p
en

,
can

be
u
sed

.)

3.
A

p
p
lican

t
shall

in
clu

d
e

in
its

lease
a

statem
en

t
th

at
th

e
ten

an
t,

by
sig

n
in

g
the

lease,
ack

n
o

w
led

g
es

it
is

aw
are

the
ap

artm
en

t
b
u
ild

in
g

ab
u
ts

a
restau

ran
t/b

ar
th

at
u
tilizes

o
u

td
o

o
r

seatin
g

an
d

m
u

sical
en

tertain
m

en
t.

T
h
e

statem
en

t
shall

list
the

cu
rren

t
restau

ran
t

h
o
u
rs.

T
H

E
B

O
A

R
D

:

V
oting

to
G

ran
t

the
U

se
V

ariance:

/s/
G

us
L

o
u
p
o
s

G
U

S
L

O
U

P
O

S
C

h
airm

an

_____________________________

Is!
W

illiam
F

itzp
atrick

W
IL

L
IA

M
F

IT
Z

P
A

T
R

IC
K

M
em

b
er

/s/
Jam

es
S

ch
an

tz
JA

M
E

S
S

C
H

A
N

T
Z

M
em

b
er

(L
in

d
a

S
hay

G
ard

n
er

an
d

M
ich

ael
S

an
tan

asto
recu

sed
th

em
selv

es.)

D
A

T
E

(S
)

O
F

H
E

A
R

IN
G

:
June

22,
2016

D
A

T
E

O
F

W
R

IT
T

E
N

D
E

C
IS

IO
N

:
A

ugust
5,2016

Is!
S

u
zan

n
e

B
o
rzak

S
U

Z
A

N
N

E
B

O
R

Z
A

K
,

Z
o

n
in

g
O

fficer
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B
B

E
F

O
R

E
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